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STATEMENT OF ISSUES 
PRESENTED FOR REVIEW 


| Did the District Court err in dismissing this 1983 


ection pursuant to Rule 12(b)(6) on the grounds that the 
defendants either were immune from suit or had not acted 


unde r eolor of state law ? 


Il. Did the District Court err in denying plaintiff's 
“DECLARATION OF DISQUALIFICATION,” a motion 
in which plaintiff “declared” the Honorable M 


Joseph 
Blumenfeld “d'squalified” to hear the case? 


STATEMENT OF THE CASE 


» 
Ralpl 


United St 


Hlonoral 


This litigation began 
action in the Connecti 


Bockholdt, claiming damages 


tion with Lombardi’s wife : 
In 1974, the Supreme Cou 
urt judgment in favor of Che 


v. Bockholdt, 36 Conn. L. J. No. 25, p 


On July 1, Lombardi filed in the 1 Stats 
District Cou : the District of Connecticut a pro se con 
plaint, captioned “CIVIL AND CRIMINAL”, alleging that 
Bockholdt, Bockholdt’s trial attorney, the trial judge, and 
five Justices of the Supreme Court of Connecticut had con 
spired to deprive Lombardi of his “Natural and Constitu- 
tional Rights.” Lombardi’s pravers for relief included: 
(1) a request that the court initiate criminal prosecutions; 
(2) a claim for compensatory and punitive damages in the 
amount of EIGHTY-EIGHT MILLION ($88,000,000,00) 
DOLLARS; (3) a request for a competent judge; (4) a 
claim for an injunction barring the trial judge and the 
Justices of the Supreme Court of Connecticut from hearing 


10n November 24, 1975, Lombardi filed an interlocutory appeal from ar 
order of the District Court denying Lombardi’s “Declaration of Di 
qualification,” a motion in which Lombardi “declared” the Honorable 
M. Joseph Blumenfeld “disqualified” to he w the case. On December 9, 
1975, this Court dismissed the appeal, treated the appeal papers as a 
petition for a writ of mandamus, and denied that petition. Lombardi 
Bockholdt, No. 75-7658 (2d Cir. Dec. 19, 1975). 


r deciding lv cast ind i request lor al ler re 
ring re t all ce ons Ol the trial dg ind tie 
Justices o e Supreme ¢ rt of Connecticut is 1 sul ‘ 
equent to their de ons in Lombards cast 
All defendant {1 motions pul nt to R hy(6) 
to dismiss the complaint for failure to state a claun upon 5 


which relief could be granted. On August 25, 1975, after the 


motions to dism had been filed, appellant noticed the 
depositions of all defendants f« Angust 50, 197 In ve 
ponse, certain defendants filed motions to quash or sta 


depositions pending a ruling on the motions to dismiss 


On August 28, 1975, Judge Blumenfeld entered an order 
ng lepositions until further order of the Court 

La “Declaration of Disg ialification” ft ion 

septen r 3, 1975. In that document, Lombardi ared” 

Blumenfeld disqual fie? hear the case for three 

reasons: first, for allegedly ring’ Lombardi’s motion 
to enjoin the judges fron ng in a judicial capacit 
econd, for entering the order sta g depositions witho 


allowing Lombardi the opportunity to object; and third, 
rr allegedly ordering Lombardi to leave Judge Blumen 
feld’s office on August 28, 1975, when Lombardi attempted 
to engage Jndge Blumenfeld in an er parte conversation 
relating to the depositions. In the “Declaration”, Lombardi 
Iso attempt 1 to “designate” Judge Blumenfeld as a de 
fendant in the case And, in all succeeding papers filed by 
ombardi, Judge Blumenfeld’s name appears in the case 
iption as a defendant. 
On September 29, 1975, Lombardi filed in the United 
States District Court for the District of Connecticut a 
second complaint, again captioned “Civil and Criminal,” in 
which Lombardi attempted to state a cause of action 
against Judge Blumenfeld by asserting a host of unfounded 
and imaginary charge 


On the same day, one Andrew J. Melechinsky, Sr., who 


earlier had been denied permission to file ar appearance in 


+ 
the oriinal case, filed an “Amicus Curiae Brief” in which 
he pu ted (o “enter” the original case as an “interve.or 
in: vo point out errors of the Court which violate the 


eiv:) snd eonstitutional rights of the Plaintiff RALPH J. 
LOME:ARDI, co-counsel ANDREW J. MELECHINSKY, 
and o! We the People.” In that brief, Melechinsky made 
unfounded and imaginary chaiges against not only Judge 
Blumenfeld but also Judge Clarie and Mr. William Tem- 
pleton, Deputy Clerk of the Court. 


On September 29, 1975, Judge Blumenfeld denied Lom- 
bardi’s “Declaration of Disqualification”. Subsequently, 
on November 17, 1975, Judge Blumenfeld granted the mo- 
tions of all defendants to dismiss the original action; this 
appeal followed. 


ARGUMENT 


I. The District Court properly dismissed this § 1983 action 
pursuant to Rule 12(b)(6) on the grounds that the defen- 
dants either were ixmune from suit or had not acted under 
color of state law. 


Although the complaint cites a number of civil and 
criminal statutes, only 42 U. S. C. $1983 would furnish 
any ground for a claim against the defendants.? The trial 
judge and the Justices of the Supreme Court, all of whom 
acted within their jurisdiction, are immune from suit under 
§ 1983. Pierson v. Ray, 386 U.S. 547, 553-54 (1967) ; John- 


2The complaint makes no reference to 42 U. S. C. § 1985 (3), and it is 
clear that the complaint states no cause of action under that statute. 
To be sure, § 1985 (3) does not contain the color of state law require- 
ment contained in § 1983. Griffen v. Breckenridge, 403 U.S. 88, 101 
(1970). But it is clear that § 1985 (3) would not reach the conspiracy 
alleged here. In Griffen, the Court restricted the scope of § 1985 (3) 
to private conspiracies motivated by “some racial, or perhaps otherwise 
class-based inviciously discriminatory animus***.” [403 U.S. 88, 102 
(1970)]. Since neither racia! nor class-based animus is alleged, the 
complaint fails to state a claim under § 1985 (3). Se, Denman v. Leedy, 
479 F.2d 1097, 1098 (6th Cir. 1973); Bricker v. Crane, 468 F.2d 1228, 
1232-33 (1st Cir. 1972); Hughes v. Ranger Fuel Corp, Division of 
Pittston Co., 467 F.2d 6, 9-10 (4th Cir. 1972). 


son v. Reagan, 524 F.2d 1123, 1124 (9th Cir. 1975); Glass- 
pole v. Albertson, 491 F.2d 1090, 1091 (Sth Cir. 1974); Hill 

WcClellan, 490 F.2d 859, 860 (5th Cir. 1974): Fanale v. 
Sheehy, 385 F.2d 866, 868 (2d Cir. 1967). The District 
Court, therefore, properly dismissed the action as to those 
defendants. 


The complaint is devoid of any allegation that either the 
defendant Ebenstein or the defendant Bockholdt acted un- 
der color of state law, a prerequisite to liability under 1983, 
Adickes v. Kress & Co., 398 U. S. 144, 150 (1970). The 
participation by the defendant attorney Ebenstein in state 
court litigation does not constitute action under color of 
state law. Hansen v. Ahlgrimm, 520 F.2d 768, 770 (7th Cir. 
1975) ; Glasspole v. Albertson, 491 F.2d 1090, 1091 (Sth Cir. 
1974); Hill v. McClellan, 490 F.2d 859, 860 (Sth Cir. 1974) ; 
Page v. Sharpe, 487 F.2d 567, 570 (1st Cir. 1973) ; Szijarto 
v. Legeman, 466 F.2d 864 (9th Cir. 1972): Brown v. Dunne, 
409 F.2d 341, 343-44 (7th Cir. 1960). And, Bockholdt’s party 
status in the litigation does not constitute action under 
color of state law. See, Glasspole v. Albertson, 491 F.2d 
1090, 1091 (Sth Cir. 1974). Finally, the allegation that 
Ebenstein and Bockholdt conspired with the trial judge and 
the Justices of the Supreme Court fails to satisfy the color 
of state law requirement. Private persons cannot be held 
liable for conspiracy under §1983 where the alleged co- 
conspirators are state officials who are immune from suit 
for the acts upon which the conspiracy claim is based. 
Hansen v. Ahlgrimm, 520 F.2d 768, 770-71 (7th Cir. 1975); 
Sykes ». California (Dep't of Motor Vehicles), 497 F.2d 
197, 202 (9th Cir. 1974); Hill v. McClellan, 490 F.2d 859, 
S60 (Sth Cir. 1974): Guedry v. Ford, 431 F.2d 660, 664 (5th 
Cir. 1970); Brown v. Dunne, 409 F.2d 341, 344 (7th Cir. 
1969); Haldane v. Chagnon, 345 F.2d 601, 603-04 (9th Cir. 
1965). Given the immunity of the state officials and the 
absence of anv action under color of state law by the de- 


fendants Ebenstein and Bockholdt, the District Court prop 
erly dismissed the complaint. 


II. The District Ccurt properly denied the “Declaration 
of Disqualification.” 


Putting aside Lombardi’s failure to comply with 28 U.S. 
C. § 144, and construing the allegations of the “Declaration 
of Disqualification” in the light most favorable to Lom- 
bardi, there were three grounds advanced for disqualifi 
cation of Judge Blumenfeld. 


First, Lombardi claims that Judge Blumenfeld ignored 
the motion for an injunction barring the Judges from acting 
in a judicial capacity. Even assuming Lombardi’s standing 
to seek such extraordinary relief, if Judge Blumenfeld did 
ignore that motion, he certainly acted correctly in light of 
the anti-injunction statute, 28 U.S. C. § 2285. 


Second, Lombardi claims that Judge Blumenfeld acted 
improperly in ordering the stay of depositions without al- 
lowing appellant the opportunity to object. This claim is 
plainly frivolous. Given the short period of time in which 
Judge Blumenfeld had to act and the Labor Day Weekend 
date of the depositions, he did not act improperly in staying 
the depositions without scheduling a special hearing for 
argument. 


Finally. Lombardi claims that Judge Blumenfeld acted 
improperly in refusing to engage in an ex parte conversa 
tion. This claim stems from Lombardi’s misunderstanding 
of the ethical duties of a judge. See Canon 3(A)(4), Code 
of Judicial Conduct of the American Bar Association 


(1972). 


CONCLUSION 


For these reasons, the appellee, Norman [benstein, re- 


spectfully requests that the Court affirm the judgment of 


the District Court. 
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